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December 12, 2018 

MEMORANDUM 

TO:   J. D. Solomon, Chair of the Environmental Management Commission 

Linda Culpepper, Water Resources Division Interim Director,  

Department of Environmental Quality 

FROM:  Carrie, Hollis, Economic Analyst at Office of State Budget and Management 

SUBJECT:  Nutrient Strategy Rule Amendments 

 

The Office of State Budget and Management (OSBM) has reviewed the Environmental 

Management Commission’s proposed changes to the 15A NCAC 02B .0200 and .0700 nutrient 

strategy rules and the accompanying fiscal note in accordance with G.S. 150B-21.4. OSBM is 

approving the rules and the fiscal note for publication in the North Carolina Register. However, 

OSBM recommends that the Commission explicitly request public comment in the notice of text 

published in the North Carolina Register on a range of point to nonpoint source trading ratios 

(the trading ratio). The recommendation is due to significant uncertainty about the relative costs 

and benefits of the proposed change to the trading ratio found in rule 15A NCAC 02B .0703. 

When rule amendments have a substantial economic impact, G.S. 150B-21.4(b1) requires the 

agency to obtain from OSBM a certification that the agency designed the rules to achieve the 

regulatory objective in a cost-effective and timely manner, sought to minimize regulatory costs, 

and based the rules on the best available evidence. These rulemaking principles are found in G.S. 

150B-19.1 (see attachment). 

The proposed rules would change the trading ratio from 2:1 to 1.1:1. This change would likely 

reduce regulatory costs for point source dischargers, but a lower trading ratio would negatively 

impact water quality compared to the current rule baseline. The magnitude of the change in water 

quality is unknown due to uncertainty in estimates of nonpoint source loads and reductions.  

Given the scarcity of scientific information surrounding the water quality impact of various 

trading ratios, the proposed change to the trading ratio introduces a not insignificant amount of 

uncertainty as to the cost-effectiveness of the proposed rule, depending on certain market 

behavior. The timing and magnitude of both the costs and the benefits of the change to the 

trading ratio rely on many factors that cannot be determined precisely in advance. The impacts 

depend on when, and to what extent, regulated dischargers would choose to purchase nonpoint 

source offset credits, and how the credit market would respond.  

OSBM will certify the proposed rules and approve the fiscal note for publication in accordance 

with G.S. 150B-21.4, but due to the significant uncertainties and constraints of available 

information, OSBM recommends that the Commission explicitly request and consider public 

comment on a range of trading ratios to inform the Commission’s decision. 



 
 

 

Attachment: G.S. 150B Excerpts  

 

§ 150B-19.1.  Requirements for agencies in the rule-making process. 

(a)        In developing and drafting rules for adoption in accordance with this Article, agencies 

shall adhere to the following principles: 

(1)        An agency may adopt only rules that are expressly authorized by federal or 

State law and that are necessary to serve the public interest. 

(2)        An agency shall seek to reduce the burden upon those persons or entities who 

must comply with the rule. 

(3)        Rules shall be written in a clear and unambiguous manner and must be 

reasonably necessary to implement or interpret federal or State law. 

(4)        An agency shall consider the cumulative effect of all rules adopted by the 

agency related to the specific purpose for which the rule is proposed. The 

agency shall not adopt a rule that is unnecessary or redundant. 

(5)        When appropriate, rules shall be based on sound, reasonably available 

scientific, technical, economic, and other relevant information. Agencies shall 

include a reference to this information in the notice of text required by G.S. 

150B-21.2(c). 

(6)        Rules shall be designed to achieve the regulatory objective in a cost-effective 

and timely manner. 

 

§ 150B-21.4.  Fiscal and regulatory impact analysis on rules. 

(b1)      Substantial Economic Impact. - Before an agency publishes in the North Carolina 

Register the proposed text of a permanent rule change that would have a substantial economic 

impact and that is not identical to a federal regulation that the agency is required to adopt, the 

agency shall prepare a fiscal note for the proposed rule change and have the note approved by the 

Office of State Budget and Management. The agency must also obtain from the Office a 

certification that the agency adhered to the regulatory principles set forth in G.S. 150B-19.1(a)(2), 

(5), and (6). The agency may request the Office of State Budget and Management to prepare the 

fiscal note only after, working with the Office, it has exhausted all resources, internal and external, 

to otherwise prepare the required fiscal note. If an agency requests the Office of State Budget and 

Management to prepare a fiscal note for a proposed rule change, that Office must prepare the note 

within 90 days after receiving a written request for the note. If the Office of State Budget and 

Management fails to prepare a fiscal note within this time period, the agency proposing the rule 

change shall prepare a fiscal note. A fiscal note prepared in this circumstance does not require 

approval of the Office of State Budget and Management. 

If an agency prepares the required fiscal note, the agency must submit the note to the Office of 

State Budget and Management for review. The Office of State Budget and Management shall 

review the fiscal note within 14 days after it is submitted and either approve the note or inform the 

agency in writing of the reasons why it does not approve the fiscal note. After addressing these 

reasons, the agency may submit the revised fiscal note to that Office for its review. If an agency is 

not sure whether a proposed rule change would have a substantial economic impact, the agency 

shall ask the Office of State Budget and Management to determine whether the proposed rule 

change has a substantial economic impact. Failure to prepare or obtain approval of the fiscal note 

as required by this subsection shall be a basis for objection to the rule under G.S. 150B-21.9(a)(4). 



 
 

 

As used in this subsection, the term "substantial economic impact" means an aggregate 

financial impact on all persons affected of at least one million dollars ($1,000,000) in a 12-month 

period. In analyzing substantial economic impact, an agency shall do the following: 

(1)        Determine and identify the appropriate time frame of the analysis. 

(2)        Assess the baseline conditions against which the proposed rule is to be 

measured. 

(3)        Describe the persons who would be subject to the proposed rule and the type 

of expenditures these persons would be required to make. 

(4)        Estimate any additional costs that would be created by implementation of the 

proposed rule by measuring the incremental difference between the baseline 

and the future condition expected after implementation of the rule. The analysis 

should include direct costs as well as opportunity costs. Cost estimates must be 

monetized to the greatest extent possible. Where costs are not monetized, they 

must be listed and described. 

(5)        For costs that occur in the future, the agency shall determine the net present 

value of the costs by using a discount factor of seven percent (7%). 

 


